
Memorandum 
 
To: Whom it May Concern 

From: Mary Young, Planning and Zoning Director 

Date: August 1, 2024 

Re: §32-20, Outdoor Eating Areas, Zoning Regulation History 

Summary of current regulations, their origin and major Changes to Outdoor Eating Area Regulations 

• Since adoption of Text Amendment #814 in 2022, Outdoor Eating Areas is a permitted Accessory 
Use for Restaurants and Retail Food Establishments in those non-residential zones that allow 
Restaurants and Retail Food Establishments, subject to standards in §32-20, Special Requirements 
for Outdoor Eating Areas. Compliance must be demonstrated by obtaining a Site Plan Waiver from 
the P&Z Director and Zoning Permit, and thereafter approvals may be renewed annually by 
obtaining a Zoning Permit.  

• An Outdoor Eating Area is defined in §5-2 as: 
“An outdoor area serving as an Accessory Use to a Restaurant, Café, Tavern or Retail Food 
Establishment that allows for tables and chairs for outdoor table service or self-service dining.                  
See §32-20, Special Requirements for Outdoor Eating Areas.” 

• Since Adoption of Text Amendment #610 in 2010, an Outdoor Eating Area as defined in §5-2, allows 
for both table service and self-service dining as an Accessory Use to a Restaurant or Retail Food 
Establishment in non-residential zones that allow Restaurants and Retail Food Establishments. 

• Text Amendment #610 relaxed outdoor eating area requirements with the intent of “promoting 
evening activities and outdoor life,” according to the resolution of approval. The amendment combined 
and modified into one section of the regulations, §32-20, Special Requirements for Outdoor Eating 
Areas, the standards applicable to outdoor eating areas allowed for Restaurants and Retail Food 
Establishments as an Accessory Use in certain non-residential zones. The amendment also created 
definitions for Outdoor Eating Areas and Retail Food Establishments. 

• Prior to the adoption of Text Amend. #610, self-service dining was considered Outdoor Storage and 
Display, an allowable Accessory use for Restaurants only, subject to the standards in §32-6. 

• For a 3-year period commencing in May of 2020 and ending on 4/30/23, requirements for Outdoor 
Eating Areas state-wide, were established by Executive Orders from the Governor’s Office in 
response to COVID-19.  Establishments were permitted Outdoor Eating Areas pursuant to these 
EO’s.  Some establishments that benefitted would not otherwise qualify if using the local zoning 
regulations that were temporarily suspended such as Joey’s By the Shore Featuring Elivira Mae’s 
Coffee Bar, at 222 Hillspoint Rd. 

• The Zoning Regulations were amended in 1978 to first include reference to and standards for 
outdoor eating areas, as an allowable Accessory use associated with Restaurants in certain non-
residential zoning districts where restaurants are permitted.  Standards included Size (not to exceed 
20% of the patron floor area); Duration of Use (seasonal, from May 1 to Oct. 1), Design (may not be 
roofed or enclosed), and Parking (exempt if eating area does not exceed 20% of patron floor area). 
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4/13/78 The Planning and Zoning Commission adopted Text Amendment #200 that constituted a 
revised version of entire Zoning Regulations and Subdivision Regulations, effective 
5/26/78.  Changes included adding language to §24, Business District, in §24-2.3.5 to allow 
“Outdoor Eating Areas” (an undefined use) for restaurants as a permissible Accessory 
Use, subject to obtaining a Health Dept. permit and a Zoning Permit, and demonstrating 
compliance to the following requirements: 

(a)  “The outdoor eating area shall be accessible from the restaurant building only; 
(b) The outdoor eating area shall not exceed 20% of the interior patron floor area; 
(c) The outdoor eating area shall be largely open to the elements, and shall not be permanently 

enclosed with a roof or walls; 
(d) The outdoor eating area shall be a seasonal operation not to exceed a five month  period 

from May 1 to Oct. 1 of each year; and 
(e)   Such outdoor eating areas shall be exempt from off-street parking requirements.” 

11/4/79 Text Amendment #218-A adopted, effective 11-12-79, establishing a new zone,                     
“§28, Business Preservation District (BPD).” Standards included §28-2.3.4 authorizing, 
“Outdoor Eating Areas for Restaurants subject to an annual Zoning Permit approval, annual 
Health Permit and the following conditions:  

(a)  “The outdoor eating area shall be accessible from the restaurant building only; 
(b) The outdoor eating area shall not exceed 20% of the interior patron floor area; 
(c) The outdoor eating area shall be largely open to the elements, and shall not be permanently 

enclosed with a roof or walls; 
(d) The outdoor eating area shall be a seasonal operation not to exceed a five month  period 

from May 1 to Oct. 1 of each year; and 
(e)   Such outdoor eating areas shall be exempt from off-street parking requirements.” 

1/27/81 Text Amendment #244-C-1 adopted, effective 2/9/81, that changed the existing Business 
District to Business District #1 and established a new Business District #2 and  modified 
the Accessory Use standards for Business Districts in §24-2.3.5(b) to restrict the size of an 
outdoor eating area Accessory to a Restaurant to 20% of the interior patron floor area OR 
6 tables and 24 chairs, whichever is less. 

11/5/81 Text Amendment #251A adopted, effective 11/23/81, creating the Restricted Office Retail 
District (RORD) #1 and #2 zones, and standards, including §22-2.4.3 authorizing  

 “Outdoor Eating Areas for Restaurants in the RORD #2, subject to an annual Zoning Permit 
approval, annual Health Permit and the following conditions:  

(a)  “The outdoor eating area shall be accessible from within the restaurant building only; 
(b)   The outdoor eating area shall not exceed 20% of the interior patron floor area or 6 tables 

and 24 chairs whichever is less; 
(c)   The outdoor eating area shall be largely open to the elements, and shall not be 

permanently enclosed with a roof and walls; 
(d)   The outdoor eating area shall be a seasonal operation not to exceed a five month  period   

from May 1 to Oct. 1 of each year; and 
(e)   Such outdoor eating areas shall be exempt from the off-street parking requirements.” 
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6/5/89 The PZC adopted Text Amendment #374, effective 6/23/89, authored by the PZC, that 
modified  §24-2.3.5 to clarify the outdoor eating area, “shall be largely open to the elements, 
and shall not be permanently enclosed with a roof and walls.” 

5/21/93 Text Amendment #423, effective 5/21/93, modified the Outdoor Eating Area regulations in 
§22-2.3.3, Accessory Uses in the RORD; and §24-2.3.5, Accessory Uses in the General 
Business District (GBD), §28-2.3.4, Accessory Uses in the Business Preservation District 
(BPD), §29-2.3.5, Business Center District (BCD), to authorize use of umbrellas over 
outdoor tables to protect food, and to clarify parking shall be provided for outdoor eating 
areas that exceed 20% of the indoor patron area: 

(a)  “The outdoor eating area shall be accessible from within the restaurant building only; 
(b)   The outdoor eating area shall not exceed 20% of the interior patron floor area or 6 tables 

and 24 chairs whichever is less; 
(c)   The outdoor eating area shall be largely open to the elements, and shall not be 

permanently enclosed with a roof and walls be they permanent or temporary.  The only 
exception are the use of umbrella tables and the protection of the food preparation areas 
required by state and local health regulation.  This type of patio will require no parking.  If 
any type of protection from the elements other than table umbrellas is put over or around 
the patio then parking shall be required in accordance with the parking requirements for a 
restaurant. 

(d)   The outdoor eating area shall be a seasonal operation not to exceed a five month  period   
from May 1 to Oct. 1 of each year; and 

(e)   Such outdoor eating areas shall be exempt from the off-street parking requirements. If the 
patio exceeds the requirements in (b) then parking shall be required for the whole patio as 
stated in (c).” 

5/13/10 Text Amendment #610 adopted as modified, effective 6/14/10, see attached.  The 
amendment modified the Zoning Regulations to: 

• Add the following definition for “Retail Food Establishments” in §5-2, for purposes 
of allowing retail businesses to offer indoor seating (up to ten 10 seats) without 
changing the parking requirements to the more conservative Restaurant 
standards: 

“A retail food establishment shall mean any business where food or beverages are 
sold to the public for either on premises or off premises consumption.  Such 
establishment shall not be considered Restaurants or Fast Food Restaurants and no 
additional parking will be required provided that they have indoor seating for 10 
patrons or less.  See §5-2 and §32-20, Outdoor Eating Areas.” 

• Add the following definition for “Outdoor Eating Areas” in §5-2 identifying the use 
is permitted subject to a Zoning Permit and compliance with newly adopted 
standards in §32-20, Special Requirements for Outdoor Eating Areas (see below). 

“An Outdoor area located on the same property as a Restaurant, Fast Food 
Restaurant or Retail Food Establishment that allows for tables and chairs for 
outdoor table service or self-service dining subject to an annual Zoning Permit and 
the requirements found in §32-20.” 
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• Modified the Outdoor Eating Area standards listed in the non-residential zoning 
districts where the use is allowed (§22, RORD; §23, RBD; §24, GBD; §25, HSD, §28, 
BPD; §29, BCD; §29A, BCD/H; §30, HDD), to: 

•  Remove the design requirements and instead provide a cross reference to 
a  new section, §32-20, Special Requirements for Outdoor Eating Areas, 
where the revised design requirements are listed; and 

• Add language identifying the use as an Accessory use, subject to only a 
Zoning Permit, for Retail Food Establishments and Restaurants located in 
specified non-residential zones.  

• Established standards in §32-20, Special Requirements for Outdoor Eating Areas, to:  
• Add a subsection listing required department approvals; 
• Add a subsection on Use & Area design requirements; 
• Add a subsection exempting the use from parking requirements if area 

doesn’t exceed 20% of the interior patron floor area or 500 SF whichever is 
less; 

• Add a subsection eliminating restriction that use is only allowed 
seasonally; 

• Add a subsection allowing the use in setback areas except within 30’ of any 
residential zoning district boundary line; 

• Add a subsection on landscaping requiring no existing Front Landscape 
Area may be removed to accommodate an Outdoor Eating Area. 

• Modified §32-6.1, Outdoor Storage and Display, to identify tables and chairs 
provided for self-service outdoor dining are no longer considered Outdoor Storage 
and Display, but are instead subject to the newly adopted standards in §32-20, 
Special Requirements for Outdoor Eating Areas. 
 

7/8/10 Text Amendment #613 adopted as modified, effective 8/9/10, see attached. The 
amendment modified the Zoning Regulations to remove the 1,500’ separating distance 
between patron bars that was in effect, and simplified standards in §31-9, Liquor 
Establishments, to describe the selling of alcoholic liquor for on-site consumption was 
permitted only for Restaurants in Non-Residence Districts.  Exceptions permissible in 
Residence Districts include only Temporary Special Events and confirmed continued use 
by establishments with a valid liquor permit as of the effective date of the regulation was 
permitted (such as Birchwood County Club, the Hunt Club, etc.). 

 

3/17/11 Text Amendment #628 adopted as modified, effective 4/8/11, see attached. The 
amendment clarified language adopted pursuant to Text Amendments #610 and #613 
including, but not limited to, adding language to the Retail Food Establishment definition 
in §5-2 to codify the sale of alcoholic beverages is permitted for off-site consumption only.  

 

7/14/11 Text Amendment #635 was adopted as modified, effective 8/15/11, see attached. Text 
Amendment #635 continued the momentum of Text Amendment #613 towards the goal of 
streamlining the approval process for Restaurants by eliminating the requirement for a 
Restaurant to obtain Special Permit approval to sell alcohol for on-premise consumption.  
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6/7/12 Text Amendment #649 was adopted, effective 7/9/12, see attached. The amendment 
modified §32-20(5) to exempt tents, canopies and fixed awnings used over outdoor eating 
areas from Building Coverage if stormwater runoff is addressed to the satisfaction of the 
Town Engineer. 

7/23/20 Text Amendment #783 was adopted as modified, effective 9/8/20, see attached. The 
amendment added new §32-20A, Continuation of Temporary Outdoor Dining in Response 
to COVID-19, that extended until March 31, 2021 (or until EO #7MM is repealed) all the same 
provisions enabling Outdoor Activities for Restaurants pursuant to Executive Order No. 
7MM issued by Governor Lamont.  

 The resolution of approval identified: 
1. “Adopting local regulations to continue outdoor dining through the holiday season 

should provide the security desired by many restauranteurs during these uncertain times 
and allow them to plan ahead. 

2. Adopting local regulations and putting them into effect on September 8, 2020 is 
appropriate as it precedes the expiration of the Governor’s Public Health and Civil 
Preparedness Emergency on September 9, 2020.” 

3/11/21 Text Amendment #788 was adopted as modified, effective 4/1/21, see attached. The 
amendment modified §32-20A, Continuation of Temporary Outdoor Dining in Response to 
COVID-19, to extend "Until Further Notice," until any expiration of the State’s declared 
state of emergency, the temporary zoning standards for Outdoor Activities for restaurants 
and §32-20A was expanded to include Retail Establishments.  

 The resolution of approval described: 
1. “Adopting local regulations to continue temporary provisions for outdoor dining should 

provide the security desired by many restauranteurs during these uncertain times and 
allow them to plan ahead. 

2. Expanding the regulations to include Retail Establishments is consistent with the intent 
of EO #7MM which permits, “Expedited Municipal Review of Outdoor Dining and 
Retail,” [emphasis added] to promote social distancing in order to prevent the potential 
transmission of COVID-19 in commercial establishments. 

3. Adopting local regulations and making them effective by April 1, 2021 is appropriate as 
it immediately subsequent to the expiration of the existing temporary zoning regulations 
scheduled to expire on March 31, 2021; therefore there will be no interruption in 
authorization to continue Outdoor Activities.” 

3/14/22 Text Amendment #814 adopted as modified, effective 3/14/22, see attached.  The 
amendment modified definitions and standards for Retail Food Establishments, 
Restaurants, and Outdoor Eating Areas to allow Outdoor Eating Areas (defined as an 
Accessory Use to a Restaurant, Cafe, Tavern or Retail Food Establishment that allows for tables 
and chairs for outdoor table service or self-service dining), in all Non-Residential Zones (except 
those zones that don’t allow Restaurants, Cafes, and Retail Food Establishments), subject to 
administrative approval by P&Z Staff (Site Plan Waiver).  
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Attached 
Text Amendment #200, adopted 4/13/78 
Text Amendment #218-A, adopted 11/4/79 
Text Amendment #244-C-1, adopted 1/27/81 
Text Amendment #251A, adopted 11/5/81 
Text Amendment #374, adopted 6/5/89 
Text Amendment #423, adopted 5/21/93 
Text Amendment #610, adopted 5/13/10 
Text Amendment #613, adopted 7/8/10 
Text Amendment #628, adopted 3/17/11 
Text Amendment #635, adopted 7/14/11 
Text Amendment #649, adopted 6/7/12 
Text Amendment #783, adopted 7/23/20 
Text Amendment #788, adopted 3/11/21 
Text Amendment #814, adopted 3/14/22 
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